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AT moones March 1. 2000 RECEIVED

TOKYO, JAPAN MAR 01 2000

Magalie R. Salas, Secretary
Federal Communications Commission
The Portals
445 12™ Street, S.W.
Washington, D.C. 20554
Re: Notice of Ex Parte Presentation by Intermedia Communications Inec.

In the Matter of:
Access Charge Reform ) CC Docket No. 96-262

Price Cap Performance Review ) CC Docket No. 94{\

Interexchange Carrier Purchases ) CC Docket No. 96-45
of Switched Access Services )

Petition of U S West ) CC Docket No. 99-249
Communications, Inc. )

Dear Ms. Salas:

Pursuant to Sections 1.1206(b)(1)(2) of the Commission’s Rules, Intermedia
Communications Inc. (“Intermedia™), by its undersigned counsel, submits this notice in the
above-captioned docketed proceedings of oral and written ex parte presentations made on
February 29, 2000. The presentations were made by David Ruberg, Chairman and Chief
Executive Officer, Intermedia; Heather Gold, Vice President, Industry Policy, Intermedia; and
Jonathan Canis of Kelley Drye & Warren LLP. The presentations were made to:
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Dorothy Attwood, Legal Advisor, Chairman Kennard

Jordan Goldstein, Legal Advisor, Commissioner Susan Ness

Sarah Whitesell, Legal Advisor, Commissioner Gloria Tristani

Frank Lamancusa, Enforcement Bureau

Alexander Starr, Deputy Chief, Market Disputes Bureau,
Enforcement Bureau

During the presentations, Intermedia discussed a variety of issues related to the
appropriate forms of compensation that should apply to ISP-bound traffic terminated between
interconnected local carriers. Specifically, Intermedia urged the Commission to expeditiously
issue an order finding that the appropriate level of compensation for ISP-bound dial-up calls is
the reciprocal compensation rate that applies to local traffic passed between interconnected local
exchange carriers, unless and until a state regulatory commission sets some other form of
TELRIC-based compensation. Intermedia also asked the Commission to take other action to
prevent harassing litigation by ILECs on this matter. During the presentations, two written
pieces were distributed. Copies are attached to this notice.

Pursuant to the Commission’s rules, Intermedia submits an original and a copy of this
notice of ex parte contact by hand delivery for inclusion in the public record of the above-
referenced proceedings. Please direct any questions regarding this matter to the undersigned.

Respectfully submitted,

Jonathan E. Canis

cc: Dorothy Attwood, Legal Advisor, Chairman Kennard
Jordan Goldstein, Legal Advisor, Commissioner Susan Ness
Sarah Whitesell, Legal Advisor, Commissioner Gloria Tristani
Frank Lamancusa, Enforcement Bureau
Alexander Starr, Deputy Chief, Market Disputes Bureau, Enforcement Bureau
International Transcription Service
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

Complaint of Intermedia Communications Inc., | DOCKET NO.
against BellSouth Telecommunications. Inc.. for
Breach of Terms of Florida Interconnection | FILED: October 8, 1999
Agreement under Sections 251 and 252 of the
Telecommunications Act of 1996, and Request
for Relief

COMPLAINT OF INTERMEDIA COMMUNICATIONS INC.

Intermedia Communications Inc. (“Intermedia’), through its counsel, pursuant to Section

364.01, Florida Statutes, 47 U.S.C §252 (e)(1) and lowa Utilities Board v. F.C.C., 120 F.3d 753

(8™ Cir. 1997), aff’d in part and rev’d in part, AT&T Corp. v. lowa Utilities Bd., 119 S.Ct. 721

(1999), hereby files this Complaint against BellSouth Telecommunications, Inc., (“BellSouth™)
for breach of the terms of the Interconnection Agreement dated June 21, 1996, by and between
BellSouth and Intermedia (the “Agreement”). As grounds for this Complaint and demand for
relief, Intermedia states as follows:
L INTRODUCTION
1. This is an administrative action to enforce the terms of the Agreement, approved
by this Commission in Order No. PSC-96-1236-FOF-TP, issued on October 7, 1996, in Docket
No. 960769-TP.
IL JURISDICTION
2. The exact name and address of the Complainant is:
INTERMEDIA COMMUNICATIONS INC.
3625 Queen Palm Drive
Tampa, Florida 33619

3. All notices, pleadings, orders and other documents submitted in this proceeding

should be provided to the following persons:
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Scott Sapperstein. Senior Policy Counsel
INTERMEDIA COMMUNICATIONS INC.
3625 Queen Palm Drive

Tampa, Florida 33619

Tel: (813) §29-0011

Fax: (813) 829-4923

Patrick Knight Wiggins
WIGGINS & VILLACORTA, P.A.
2145 Delta Boulevard

Suite 200

Tallahassee, Florida 32303
Tel: (850) 385-6007

Fax: (850) 385-6008

Jonathan E. Canis

Enrico C. Soriano

KELLY DRYE & WARREN LLP
1200 19* Street, N.W.

Suite 500

Washington, D.C. 20036
Tel: (202) 955-9600

Fax: (202) 955-9792

4. The complete name and principal place of business of the Respondent to the

Complaint is:

BellSouth Telecommunications, Inc.
675 West Peachtree Street
Atlanta, Georgia 30375

5. Intermedia is, and at all material times has been, a competitive local exchange

carrier authorized to provide telecommunications services, including telephone exchange,

exchange access, and telephone toll, in Florida. BellSouth is, and at all material times has been,

an incumbent local exchange carrier in Florida.
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6. Section 251(a)(1) of the Telecommunications Act of 1996 (the “Act™). 47 U.S.C.
§ 251(a)(1), obligates all telecommunications carriers to “interconnect directly or indirectly with
the facilities and equipment of other telecommunications carriers.” Section 251(b)(5) of the Act.
47 U.S.C. § 251(b)(5), obligates Intermedia and BellSouth, as *“‘local exchange carriers”
("LECs”) under the Act, to “establish reciprocal compensation arrangements for the transport and
termination of telecommunications.” Section 252 of the Act, 47 U.S.C. § 252, governs the
manner in which interconnection is negotiated between interconnecting telecommunications
carriers.

7. Pursuant to Section 252 of the Act, 47 U.S.C. § 252, Intermedia and BellSouth
negotiated the Agreement and filed it with this Commission on June 25, 1996. In accordance
with Section 252(e) of the Act, 47 U.S.C. § 252(e), the Commission approved the Agreement as
noted above on October 7, 1996. The portions of the Agreement relevant to this Complaint
(Section IV and Attachment B-1) are attached hereto and incorporated herein by reference as
Exhibit A.'

8. Pursuant to the terms of the Agreement, Intermedia and BellSouth have
interconnected their networks to enable end-user customers subscribing to Intermedia’s local

exchange service to place calls to end-user customers subscribing to BellSouth’s local exchange

service, and vice versa.

' On February 16, 1999, Intermedia and BellSouth executed an amendment to the Agreement, which among other
things, extended the effect of the Agreement as amended from time to time until December 31, 1999. This
amendment was filed with the Commission for approval on February 18, 1999. It was approved in Order No. PSC-
99-0632-FOF-TP, issued April 2, 1999, in Docket No. 990187-TP. —
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9. On June 3. 1998. Intermedia and BellSouth executed an “Amendment to Master
Interconnection Agreement Between Intermedia Communications Inc. and BellSouth
Telecommunications. Inc. Dated July 1. 1996” (the "Amendment’), which is maternial to this
Complaint. The Amendment was filed with the Commission on July 13, 1998. In accordance
with Section 252(e) of the Act, 47 U.S.C. § 252(e). the Commission approved the Amendment in
Order No. PSC-98-1347-FOF-TP, issued October 21, 1998, in Docket No. 980879-TP. A copy
of the Amendment is attached hereto and incorporated herein by reference as Exhibit B.

10. Bythe terms of the Agreement, the parties may petition the Commission for a
resolution of any dispute that arises as to the interpretation of any provision of the Agreement.?

11.  The Commission has jurisdiction to consider this Complaint pursuant to Sections
364.01, 364.03, and 364.285, Florida Statutes.

12.  The Commission also is authorized under the Act to adjudicate disputes relating

to the interpretation and enforcement of interconnection agreements. This authority was

explicitly recognized by the Eighth Circuit Court of Appeals in Iowa Utilities Board v. F.C.C.

supra.

13.  Thus, the Commission has jurisdiction to interpret and enforce the terms of the

Agreement and the Amendment under both federal and state statutes.

2 Section XXIII. »

*The court stated that “We believe that the state commission’s plenary authority to accept or reject
{interconnection agreements] necessarily carries with it the authority to enforce the provisions of agreements that
the state commissions have approved.” 120 F.3d at 804. That portion of the Eighth Circuit’s opinion was vacated
by the Supreme Court on ripeness grounds. AT&T Corp., supra. —_—
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III. STANDING

14, Intermedia’s substantial interest in this Complaint is the enforcement of the
Agreement between Intermedia and BellSouth with respect to the application of the appropriate
reciprocal compensation rate for transport and termination of local traffic.

15. Accordingly, Intermedia has standing to bring this Complaint for hearing before
this Commission pursuant to Section 120.569(1), Florida Statutes, Agrico Chemical Co. v,

Department of Environmental Regulation, 406 So. 2d 478,482 (Fla. 2d DCA 1981) and Section

252 of the Act.
IV. ALLEGATIONS OF FACT

16.  Section IV.B of the Agreement states, in relevant part, that “[e]ach party will pay
the other for terminating its local traffic on the other’s network the local interconnection rates as
set forth in Attachment B-1.” Attachment B-1, in turn, establishes the applicable reciprocal rate
for local traffic termination as $0.01056 per minute of use (“MOU”). Intermedia has exchanged
local traffic with BellSouth on the basis of that provision.

17. On September 15, 1998, the Commission issued Order No. PSC-98-1216-FOF-
TP* in Docket No. 980495-TP,* in which it determined that the parties were obligated under the
Agreement to pay reciprocal compensatiqn for the transport and termination of telephone
exchange service that is terminated to end-user customers who are internet service providers. A
copy of the Commission’s decision is attached hereto and incorporated herein by reference as

Exhibit C.

* Pending decision in Case No. 4:98 CV 352-RH, U.S. District Court, Northern District of Florida.




Complaint of Intermedia Communications Inc.
Filed: October 8, 1999
Page 6 of 11

18. On January 8. 1999. Intermedia made demand on BellSouth for payment in the
amount of $23.617.329.00 for reciprocal compensation due and owing as of November 30, 1998.
A copy of the letter is attached hereto and incorporated herein by reference as Exhibit D.
BellSouth was unresponsive to Intermedia’s demand.

19. On April 20, 1999, the Commission issued Order No. PSC-99-0758-FOF-TP, in
which it denied BellSouth’s motion for a stay of Order No. PSC-98-1216-FOF-TP. A copy of
the Commission’s decision is attached hereto and incorporated herein by reference as Exhibit E.

20. OnMay4, 1.999, Intermedia made demand again on BellSouth for payment---this
time in the amount of $34,563,780.40---for reciprocal compensation due and owing as of March
30, 1999. A copy of the demand letter is attached hereto and incorporated herein by reference as
Exhibit F. BellSouth responded on May 11, 1999, stating that it “will continue the status quo.”

A copy of BellSouth’s response is attached hereto and incorporated herein by reference as
Exhibit G.

21.  OnJuly 2, 1999, pursuant to the Commission’s order, BellSouth sent Intermedia a
check in the amount of $12,723,883.38, claiming it to be payment of reciprocal compensation
owed to Intermedia through April 1999. A copy of BellSouth’s transmittal is attached hereto and
incorporated herein by reference as Exhibit H.

22. On July 13, 1999, Intermedia wrote a letter to BellSouth stating that the amount of
the check was not adequate to compensate Intermedia for the reciprocal compensation traffic that

Intermedia had terminated for BellSouth through April 1999. Intermedia stated, moreover, that it

*Docket No. 980495-TP was consolidated with Docket Nos. 971478-TP, 980184-TP and 980499-TP, the

~—~—r, -
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could not discern the method BellSouth used to calculate the amount remitted on the basis of
BellSouth’s accompanying spreadsheet, but that it would shortly advise BellSouth of the correct
amount to be paid. A copy of 'Intemuedia’s letter is attached hereto and incorporated herein by
reference as Exhibit .

23. On July 26, 1999, Intermedia wrote a follow-up letter to BellSouth, demonstrating
with the support of a spreadsheet that the correct amount BellSouth still owed to Intermedia for
the period in question, after accounting for prior BellSouth payments to date, was
$37,664,908.70,¢ leaving a !aalance outstanding of $24,841,025.32. A copy of Intermedia’s letter

is attached hereto and incorporated herein by reference as Exhibit J.

24.  Inaddition, in the July 26, 1999, letter, Intermedia advised BellSouth that for the
months of May and June 1999, BellSouth owed still a balance outstanding of $6,672,925.23.”
Thus, accounting for the payment of $12,723,883.38, BellSouth owes Intermedia still an amount
of $31,513,950.55® for reciprocal compensation traffic terminated through the end of June 1999
in Florida.

25.  The rates established in the Agreement at Attachment B-1 have been effective at
all times pertinent to this Complaint, and presently remain effective for the duration of the
Agreement.’” The composite rate for DS-1 tandem switching is $0.01056 pér MOU. Inteﬁnedia

has, without exception, remitted monthly invoices to BellSouth for reciprocal compensation

complaints of MCIMetro, TCG and WorldCom, respectively.

$3,546,628.85 of this amount consists of late payment charges, which were not calculated correctly according to
Section IV.B. of the Agreement. Intermedia will advise BellSouth of the correct amount of late payment charges
after recalculating it on the basis of BellSouth’s obligation to pay quarterly.

’ This amount consists of $36,869.80 in late payment charges, subject to the same calculation error.

! This amount is subject to adjustment upon recalculation of late payment charges.
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based on this rate. from the invoice for February 1997 services to the most recent invoice for July

1999 services. See Exhibit I.

26. BellSouth refuses to pay the composite rate of $0.01056 per MOU for
compensable traffic occurring after June 2, 1998. Rather, BellSouth unilaterally applies a rate of
$0.00200 per MOU for local tandem switching.'® BellSouth justifies this five-fold reduction on
the claim that the Amendment, by its terms, sets new rates that are unconditionally and
universally applicable to every exchange of local traffic between BellSouth and Intermedia.
Specifically, in a letter date__d August 27, 1999, from Ms. Nancy White, General Counsel-Florida

for BellSouth to Mr. Scott Sapperstein, Senior Policy Counsel for Intermedia, BellSouth takes

the following position:

The intent of the June 3, 1998 Amendment to the Interconnection
Agreement between Intermedia and BellSouth, which was signed
by both parties, was to establish elemental rates for local traffic.
The Amendment specifically states in paragraph 3 that "The Parties
agree to bill Local traffic at the elemental rates specified in
Attachment A." Additionally, paragraph 4 provides for
“...reciprocal compensation being paid between the Parties based
on the elemental rates specified in Attachment A." (emphasis
added) ’

A copy of BellSouth’s letter is attached hereto and incorporated herein by reference as Exhibit K.
27.  The plain language and meaning of the: Amendment is diametrically opposed to

BellSouth’s interpretation.
28.  BellSouth’s attempt to apply the elemental rates specified in the Amendment by

improperly severing the rate provision from the rest of the Amendment must fail because of the

?See supra note 1.

g,



Complaint of Intermedia Communications Inc.
Filed: October 8, 1999
Page 9 of 11

manner in which the rates are positioned in the Amendment. In particular. the elemental rates are

placed beneath the following introductory statement:

Multiple Tandem Access shall be available according to the
following rates for local usage.''

This language clearly ties the elemental rates in the Amendment to the implementation of MTA.
29.  The Amendment states, in relevant part:

The Parties agree that BellSouth will, upon request,
provide, and [Intermedia] will accept and pay for, Multiple
Tandem Access, otherwise referred to as Single Point of
Interconnection, as defined in 2. following". (emphasis
added).

Multiple Tandem Access, in tumn, is defined as an

arrangement [which) provides for ordering interconnection
to a single access tandem, or, at a minimum, less than all
access tandems within the LATA for [Intermedia’s]
terminating local and intralL ATA toll traffic and
BellSouth’s terminating local and intraLATA toll traffic
along with transit traffic to and from other ALECs,
Interexchange carriers, Independent Companies and
Wireless Carriers. This arrangement can be ordered in one
way trunks and/or two way trunks or Super Group. One
restriction to this arrangement is that all of [Intermedia’s]
NXXs must be associated with these access tandems;
otherwise, [Intermedia] must interconnect to each tandem
where an NXX is “homed” for transn traffic swnched to
and from an Interexchange Carrier."

30.  The Amendment simply allows Intermedia to request from BellSouth Mutiple

Tandem Access (MTA), if desired by Intermedia, and sets the terms and conditions for the

"Intermedia is unable to determine the source for this rate. It does not appear in Attachment A of the Amendment
as BellSouth claims.

"' Amendment, Attachment A.

* Amendment, Item 1.

~~—g, -
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provision of MTA where requested by Intermedia.

31.  Intermedia has never requested that BellSouth provide MTA to Intermedia
pursuant to the Amendment. BellSouth has never provided MTA to Intermedia under the
Amendment pursuant to Intermedia’s request. Likewise. Intermedia has never accepted the
provisioning of MTA by BellSouth under the Amendment. Currently, and at all times material
to this proceeding, Intermedia, to the best of its knowledge, has direct interconnection trunks to
each and every tandem in the relevant Local Access and Transport Areas.

32 On informat__ion and belief, BellSouth has also applied an incorrect rate for
computing compensation due to Intermedia for compensable local traffic occurring before June
3, 1998. Specifically, BellSouth appears to have applied a rate of $0.01028 per MOU rather than
the correct rate of $0.01056 per MOU. See Exhibit H, page 6.

33. Thus, BellSouth has denied, continues to deny, Intermedia the full compensation
to which it is entitled under the Agreement. Accordingly, BellSouth is in breach of the
Agreement.

V. REQUEST FOR RELIEF | |

WHEREFORE, Intermedia requests that the Commission (1) find that BellSouth is in
breach of the Agreement; (2) determine that the appropriate rate to be applied at all times under
the Agreement for purposes of reciprocal compensation for the transport and termination of local
traffic is the rate of $0.01056 per MOU for DS-1 tandem switching as established in the

Agreement at Attachment B-1; (3) upon that determination, order BellSouth to remit full

> Amendment, Item 2. -
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pavment to Intermedia without delay, including payvment of late payment charges pursuant to the
Agreement: (4) require BellSouth to apply the correct rate for compensable local traffic occurring
before June 3. 1998; and (5) grant such other relief as the Commission deems appropriate.

Respectfully submitted.

O oiics %}MM

Patrick Knight wlggms
WIGGINS & VILLACORTA, P. A
2145 Delta Boulevard, Suite 200
Tallahassee, Florida 32303

Tel: (850) 385-6007

Fax: (850) 385-6008

Scott Sapperstein

INTERMEDIA COMMUNICATIONS INC.
3625 Queen Palm Drive

Tampa, Florida 33619

Tel: (813) 829-0011

Fax: (813) 829-4923

Jonathan E. Canis

Enrico C. Soriano

KELLY DRYE & WARREN LLP
1200 19" Street, N.W., Suite 500
Washington, D.C. 20036

Tel: (202) 955-9600

Fax: (202) 955-9792

Counsel for Intermedia Communications Inc.




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing has been
furnished by U.S. Mail or hand delivery* this 8th day of October,

1999, to the following:

Nency B. White* : Cathy Bedell

c/o Neancy Sims Florida Public Service
BellSouth Commission
Telecommunications, Inc. 2540 Shumard 0Oak Boulevard
150 South Monroe Street, #400 Tallahassee, FL 32399-0850

Tallahassee, FL 32301

Goosier B 1 fpoe

Charles J. Pellegrini

- -
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Service access provided by two or more LECs and/or ALECs or by one LEC in two or
more states within a single LATA.

H. Purpose

The parties desire to enter into this Agreement consistent with all applicable
federal, state and local statutes, rules and requlations in effect as of the date of s
execution inciuding, without limitation, the Act at Sections 251, 252 and 271 and to
replace any and all other prior agreements, both written and oral, including, without
limitation, that certain Stipulation and Agreement dated December 7, 1995, applicable
to the state of Florida concemning the terms and conditions of interconnection. The
access and interconnection obligations contained herein enable [Cl to provide
competing telephone exchange service and private line service within the nine state

region of BellSouth.

1. Term of the Agreement

A. The term of this Agreement shall be two years, beginning July 1,, 1996.

: B.  The-parties agree that by.no later than July 1, 1897, they shall commence
negotiations with regard to the terms, conditions and prices of local interconnecuon to

be effecttve beginningJuty 1, 1998.

C.  If,within 135 days of commencing the negotiation referred to in Section I
(B) above, the parties are unable to satisfactorily negotiate new local interconnection
terms, conditions and prices, either party may petition the commissions to establish
appropriate local interconnection arangements pursuant to 47 U.S.C. 252. The parties
agree that, in such event, they shall encourage the commissions ¢ issue its order
regarding the appropriate local interconnection arangements no later thanMarch
11897. The parties further agree that in the event the Commission does not issue its
order prior to July 1,1998 or if the parties continue beyondJuly 1, 1998 to negotiate the
local interconnection arrangements without Commission intervention, the terms,
conditions and prices ultimately ordered by the Commission, or negotiated by the .
parties, will be ‘effective retroactive to July 1, 1898. Until the revised local
interconnection amangements become effective, the parties shall continue to exchange .
traffic pursuant to the terms and oondmons of this Agreement.

V. Local Interconnection

A. The delivery of local traffic between the parties shall be reciprocal and _
compensation will be mutual according to the provisions of this Agreement. The parties

agree that the exchange of traffic on BellSouth’s EAS routes shall be considered as
>al traffic and compensation for the termination of such traffic shall be pursuant Fo the

ierms of this section. EAS routes are those exchanges within an exchange's Basic
- 3 e
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Local Calling Area, as defined in Section A3 of BellSouth's General Subscriber Services
Tarifi.

B. Each party wiil pay the other for terminating its focal traffic on the other's
network the local-interconnection rates as set foith in Attachment B-1, by this reference
incorporated herein. The charges for lecal intarconnection are to bn”ad monthly and
payable quarterly after appropriate adjustments pursuant to this Agreement are made.
Late payment fees, not to exceed 1% per month after the due date may be assessed, if
interconnection charges are not paid, within thirty (30) days of the due date of the

quarterly bill.

C. The first six month period after the execution of this Agreement is a
testing period in which the parties agree to exchange data and render billing. However,
no compensation during this period will be exchanged. If, during the second six month
period, the monthly net amount to be billed prior to the cap being applied pursuant to
subsection (D) of this section is less than $40,000.00 on a state by state basis, the
parties agree that no payment is due. This cap shall be reduced for each of the
. subsequent six month periods as follows: 2nd period—$40,000.00; 3rd periocd—

" $30,000.00; and 4th period—$20,000.00. The cap shall be $0.00 for any period after
@_e_réeichra:ﬁgn of thns Agreement but  priorto the execution of a new agreement. :
“<D. The parhes agree that neither party shall be required to compensate the
other for more than 105% of the total billed local interconnection minutes of use of the
. party.with the lower total billed local interconnection minutes of use in the same month
-on a statewide basis. This cap shall apply to the total billed focal interconnection
minutes of use measured by the local switching element calculated for each party and
any affiliate of the party providing local exchange telecommunications services under
the party’s certificate of necessity issued by the Commission. - Each party will report to
the other a Percentage Local Usage ("PLU") and the application of the PLU will
determine the amount of local minutes to be billed to the other party. Until such time as
actual usage data is available or at the expiration of the first year after the execution of
this Agreement, the parties agree to utilize a mutualty acceptable surrogate for the PLU
factor. The calculations , including examples of the calculation of the cap between the
parties will be pursuant to the procedures set out in Attachment A, incorporated herein
by this reference. For purposes of developing the PLU, each party shall consider every
local call and'every long distance call, Effective on the first of January, April, July and

October of each year, the parties shall update their PLU.

E. The parties agree that there are three appropriate methods of
interconnecting facilities: (1) virtual collocation where physical collocation is not
practical for technical reasons or because of space limitations; (2) physical collocation;
and (3) interconnection via purchase of facilities from either party by the other party.
™-~*~s and charges for collocation are set forth in Attachment C-13, incorporated herein
.. .sreference. Facilities may be purchased at rates, terms and conditions set forth
n BellSouth's intrastate Switched Access (Section E6) or Special Access (Section E7)

.. =

——
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Antlachmaert 8-%

Local interconnection Service

ce: Local interconnection®

Cescription: Provides for the uts of BaliSouth Switching andg traniper facilities and common 1ubILIIDe! SLant for connecting cails befween
an ALEC & Point of Interface (POl} and a BeilSouth end user.

R can aiso be used to connect calis between an ALEZ and an Interexcnange Carrief (IC), and Indepencant Exchange Takephone
Company {ICT), of 2 Mobile Servica Secvica Proviger (MSP), of Defween two ALEC K

f s fumished 0N & pef-unk Basis. Trunks are differerniated by rafmic fyde ana clrectcnaiity. There we two majoc traffic types:
{1} Local and (2) Intermedlary. Local rescesents Uaffle (rom the ALEC 1 PCIIC 4 BellSOUth Lndem o¢ end office ang intermealary
represents 7affic cng:inated of termirated by an ALEC which Iz interconnecied wrin an IC, KCO, MSP or anocher ALEC.

Pates and charges wiil be acpiled as incicated beicw. "
Statels): AJabama Florida
Per I Applied ' Monthly ‘A.ppﬂcc Mo | AZpiled Per | Applled | Monthiy (Appiledi Non~ ; Appited
RATE ELEMENTS mou [ per Recur, | Per | Recur.i  Pec MOU | per | Recur. | Per | Recur. - per
S 1 Local Channved - - $123.81§LC S7{LC - Fust - - $133.81)LC " S86657.1C - Fry
23|LC - Add 348583 LC - Adcd
DS 1 Dedicated Trantport - - $23.50 iper mile - - $16.75 pec mile - - .
$90.00 Fac lean $100.48 | fac, vorm, - - $55.75 facterm] 3100.49 | fac. lecmm,
IS 1 Common Tranzpod 30.00004 | per mile - - - - $0.00004 | per mile - - - -
$0.00035 | [ac. tem. - - - - $0.00Q38 | fac, tem - - - -
Jocal Switching LS2 (FGD) $0.00755 | sccess mou - - - - 33000876 | scoses mou - - - -
[Tandem Swatching $0.00074 | accees mou - - - - $£2.00050 | sccess moy - - - -
rdormalion Surcharge $0.03218 | 100 mou - - - - - - - - -
' andem Intermediary Charge ™ $0.002 | acoees moc - - - - $0.002 | accees mou - - - -
[Composite Rate-0S 1 Dedicaled $0.00978 $0.01028
Compotde Rate-0S1 Tandem Sw. | 30.00991 $0.01056
State(sy: Ceorgls - 7 K -
. Pt Monthly |Applied| Noa- | Appéed Per Appilied | Mocuhily (App - Notw ] Applied
RATE ELEMENTS MO Per Recur., Recur. | Poc, Moy Per - | Recur,-| Ber-{-Recur.-|-: Per |
S 1 Local Chamnel . - - 313381 LCeFrst] w e .| . : w SIBILE ¥~ |-S86507 JLC -t
- L « Add - - [ 488811 LC - AL
- Lcated Trancport - - 235 - - - - 156 mie] e | =
. * $90.0Q 10248 | f2c. term. - - $90.00 Facterm] $100.48 ] fac, fecon,
DS1 Commoan Traneport $0.00004 | per mie - - - £0.00004 | per mae - - - -
: $0.00036 | fac, fecrm, - - - $000338 | fac, fecr, - - - -
Lncal Swliching LS2 (FGD) $0.0Q787 | access mou - - - $AOATSS | acoees mou - - - -
Tendem Swdiching £0.00074 | accees moa - - - $0.00074 | sccees moy - - - -
afonmaion Surcharge - - - - - 0218 00 mow; - - - -
$0.01448 [Trane/100 mou
Tandem intecneciary Charge™ $0.002 | sccess | -~ - - - $3.002 | access moy - - - -
Somposite Rate-0S1 Dedicated 00578 00378
somposte Rate-0S 1 Tandem Sw. $0.0099 1 $0.00991

Lalex sre dicpiayed ot the DS1-1.544 Mops. level. For rales and charges spplicable 10 other arrangement leveie, reder 1o Section £8 of BelSouth Telecommunication’s,

nc.'s Intractate Accecs Tackl

The Tandem Intermediary Charge spphes only fo inlarmedtary Traflic, : .
251 Local Channel: dencies a DS1 dedicaled trancport facilly betwesen the ALEC's serving wirs centar snd the ALEC's POL aiso cafied an Entrance Facility. This

sacnont will apply when aesociated with services ordersd by an ALEC which iEzes & BeliSouth fackities. This elemaent is not required when an ALEC ls collocated.
351 Dedicated Trantpart: provides tranemission and facildy larmination. Tha facilty tecmination apphes for sach DS 1 inlerolfice Channel lerminated. Can be uced
o the ALEC's sarving wire center ko the end users end offics or from the ALEC's sacving with center (o the tandenmt.

‘ormemon Transport: Composed of Common Traneport faciiies o determined by BeliSouth end permits the tranemisxion of calis tecrninaled by BaliSouth, X
m'rmmmmammknmuunmnmmuuuwwmqu.mmarms«uma
sharge Is acsecsed on ol lacminsiing minutes of use swiiched ot the accses tsndem. .
ompensation Cred (CAPT: BelSauth and the ALECS will not be required o campensate sech other for more than 105% of the total billed local interconnection
ninctes of uce of the party with the lower fotal billed focal & ction minutes of uss in the same month. ’

. 1996




ORDER NO. PSC-98-1347-FO0F-7° |
DCCKET NO. £80872-TP -
PACE 4
AMENDMENT
TO

MASTER INTERCONNECTION AGREENMENT BETWEEN
INTERMEDIA COMMUNICATIONS, INC. and
BELLSOUTH TELECOMMUNICATIONS, INC.

DATED JULY 1, 19%6

Pursuent 10 his Agreement (the “Amendmest™), Intermedia Commuaications,
("ICI") and BellSouth Telecomrounications, Inc. ("BellSouth™) bereinafier referred to
collectively as the “Parties™ hereby egree 10 emmend that cerzin Master Interconnection
Agreement berween the Parties effective July 1, 1996 (“Interconnection Agreement™).

NOW THEREFORE, in consideration of the mutual provisions contained here
other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, ICI and BellSouth bereby covenant and agree as follows:

i. The Partics agree that BellSouth will, upon request, provide, aod

EXHIBIT B
PAGE 1 OF 3

TACHMENT 4

Inc.

in and

ICI will accept and pay for, Multiple Tandem Access, otherwise referred to as

Single Point of Interconnection, 23 defined in 2. following:

2. This arrangement provides for ordacing interconnection to a single aceess
tandem; or; at & minimum; less then all access tandems within the LATA for:

- 1CT's terminatiog Jocal and intral ATA toll traffic and BellSouth's terminating-
local and intral ATA toll traffic along with transit traffic to and from other
ALECs, Interexchange Carriers, Independent Companies and Wireless Carriers.
This arrangement can be ordered in one way wunks and/or two way trunks or.
Super Group. One restriction to this arrangement is that all of ICI's NXXs must
be associated with these access tndems; otherwise, ICT must interconnect to
cach zodem wbmmN)C(anwmmmfﬁcswmbedwandﬁom

an Interexchenge Carrier,

3. The Parties agree to bill Local traffic at the elemeatsl rates specified in

Anachment A,

4. This amendment will result in recxpmca.l compensation being paid between the

Parties based on the elemental rates specified in Auachment A,

S. The Parties agree that al] of the other pm’i.s.iom of the Lerconneion

AgTesment, dated July 1, 1996, st2ll remain in full force and effect.

A

The Pardss further agres that erther or both of the Pardss is authorized o

submit this Amendmeat to the respecusve stais reguiatory duthorities for
zpproval subiect 10 Secnon 252(¢e) of the Federal Telecommunications Act of

1996.




- EXHIBIT B
PAGE 2 OF 3

"ORDER NO. 2P?SC-S&-13+
DOCKET NO. ©S8087¢-TP
DAGE 3

IN WITNESS WHEREDF, the Parges hereio have taused this Amendment o be
sxeIviel by teur respecnve culy aubonized reprssenialives on the cate indicated bejow.

TA~

Intermedia Communications, loxc. Be th Deleco 3 In¢
. m.m.m?om, .
e S:gr7‘mc // v {

Jerrv D, Headnix
Nume

N

n
(2]

Direcwor-Inrerconnection Services
Tide Tide

/3 %’
Date

~—~—r,
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ORDER NO.. P85C-S35-j347-727-7
DOCKRET NO, ©gosve-T»
TAGZ 6
ATTACEMEINT 4
Muiorie Teaoderm Actess shzl be gveldanie s1osroing 1o e fodowisg szler or iocal usege

Sach Parmy's loca) vsage w1l be determuizes oy e 2ppiial
Local Usage ("PLUT) w0 118 :mTasiate temmimemng mumines of use zs sof forth o

Pzragraph 1.D. iz iCl's Fedbruzry 24, 1567 £mendmen: e s [5ierconnecoon

Agresoent.
2 The Partes 2gree w0 bill Loca) maffic ar e elemenial raizg specified belows:
ELEMENT AL FL GA KY LA
Local Switching
End Ofice Switching, per MOU $0. 0017 $O.0178  $0.0016333 $0.002862 $0.00z)
E=¢ Office Switching, add'| MOU? N4 30.0CS NA NA NA
£p6 Office Interoffice Truak NA NA NA NA $0.0002
Pont - Shared. MOU
Tanders Switching, per MOU $0.005 $0.00029  $0.0006757 $0.001096 $0.0008
Tandem Interoffice Trunk Port. - NA NA NA - NA $0.0003
Shared
Tandem Intermediary Charge, per $0.0015 NA NA 50.001096 NA
MoOU®
Local Transpart
Shared, per mile, per MOU $0.00004  $0.000012  S0.000008 S$0.0000049  $0.0000083
Facility Terminavoa, per MOU $0.000356 $0.0005 $0.0004152  $0.000425 $0.00047
ELEMENT MS NC sC N
Local Switching .
Ead Office Switching, per MOU 30.00221 30.0040 50.00221 30.001¢9
End Office Switching, 244'] MOU® NA NA NA NA
Esad Office Interoffice Trunk - NA NA NA NA
Port - Stared, MOU
Tandem Switching, per MOU $0.003172 50.0015 $0.003172 $0.000676
Tandem Interoffice Trank Fort - NA NA NA NA
Stared
Tazadem Intermediary Charge, per NA NA NA NA
MOU™.
Local Trxosport
Sheced, per mile, per MOU $0.000012 $0.00004  $0.000012 $0.00004
Faciliry Teominstion, per MOU $0.00036 $0.00036 $0.00038 $0.00036

(1) This rats clement is for use in those sates with 2 Gifferent r2te for 2dditionzl minuss of

L5C.

22 Tzis charpe is 2ppliseble onty o miermansoy =2 5Ffr 2ad s aopiisg 1o aliNon 12 appilcabie

seiichung and/or IM=rToNNECle] SoATESE.
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BEFORE THE FLORIDZ PUBLIC SERVICE COMMISSION
In re: Compleint of WoricCeom DOCKET NCQ. %71478-TP
2ohrnologles, InC. &cainst ORDEZR NQ. FSC-%8-1216-FQF-TP
T=__Scuth Telscommunlcaticns, ISSUEID: Septemker 15, 1998
Inc. Ior preech c¢f terms c¢I
T_:r.zZe rartizl InterccnnecIilcn
fZzreement uncder Sections Il and
Z2Z o the Telecommunicaticns
zct of 1956, eand request for
relief. AJ
DOCKET MO. 980184-TP

Cemplaint of Teleport
Ccmmunications Group Inc./TCG
Scuth Florida against BellScuth
Telecommunications, Inc. f
breach of terms of
interconnection agreement under
Section 252 of the
Telecommunications.

Act of 1996, and request for
relief.

~r
[ n4

Complaint of Intermedia

Communications, Inc. against
BellSouth
Telecommunications, Inc. for

breach of terms of Florida
Partial

Interconnection Agreement under
Sections 251 and 252 of the
Telecommunications Act of 1996
and request for relief.

Complaint by MCI Metro Access

Transmission Services, Inc.
against BellSouth
Telecommunications, Inc. for

breach of approved
interconnection agreement by
ilure to pay caompensation
rtain local traffic.

a or
=

A
~
~—

DOCKET NO. 980495-TpP

DOCKET NO. 880499-TP
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The following Commissicrners participzatsd in the
thlis matter:

FINAL ORDER RESOLVING COMPLAINTS

APPEARANCES:

Floyd R. Self, Messs
Monroe Street, Pos
32302-1876.

On behalf of Worldcom Technologies, Inc.

er, Caperello & Self, P.A., 215 South
T Offlce Box 1876, Tallahassee, FL

Kenneth A. Hoffman and John R. Ellis, Rutledge, Ecenia,
Underwood, Purnell and Hoffman, P.A., Post Office Box
551, Tallahassee, FL 32302-0551.

On behalf of Teleport Communications Group, Inc./TCG

South Florida.

Donna Canzano and Patrick Knight Wiggins, Wiggins &
Villacorta, P.A., 2145 Delta Boulevard, Suite 200,

Tallahassee, FL 32303.
On behalf of Intermedia Communications, Inc.

Thomas K. Bond, 780 Johnson Ferry Road, Suite 700,

Atlanta, GA 30342.
On behalf of MCI Telecommunications Corporation

Ed Rankin, 675 West Peachtree Street, Suite 4300,

Atlanta, Georgia 30375-0001. ,
On behalf of BellSouth Telecommunications, Inc.

Charles J. Pellecrini, Florida Public Service Commission,
Division cf Legal Ssrvices, 2540 Shumard Oak Boulevard,
Tallahassee, FI z

L.._
() ’
N
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ORPDER NO. PSC-98-121¢c-FQOF-TF
DOCKET NOS. ¢71478-TF, 2g018:i-TP, GE£04GE-7r, GE20499-TP
PAGE 3
Cn rtenall oI the Tommissaicn sStell
CASE BACKGROUND

©“rS Communiceticns  Ccmrany, inc. (MFS), and BellSouth
Telecommunicetions, Inc. {ZeilScuth), entered inteo a Partial
Florida Interconnection Agreement pursuant to the
Teleccmmunications 2ct of 1&8%%6 (Act) on August 26, 1896, The
Commission &pproved the Agreement in COrder No. PSC-96-1508-FOF-TP,
issued December 12, 15%6, in Docket No. 961053-TP. The Commission

apprcved an amendment to the Agreement in Order No. PSC-97-0772-
FOF-TP, issued July 1, 1997, in Docket No. 570315-TP. On November
12, 1987, WorldCom Technologies, Inc. (WorldCom), filed a Complaint
Against BellSouth and Request for Relief, alleging that BellSouth
has failed to pay reciprocal compensation for local telephone
exchange service traffic transported and terminated by WorldCom’s
affiliate, MFS, to Internet Service Providers (ISPs). The
complaint was assigned Docket No. 971478-TP. BellSouth filed its
Answer and Response on December 22, 1997. In Order No. PSC-98-
0454-PCO-TP, issued March 31, 1998, the Commission directed that
the matter be set for hearing.

Teleport Communications Group, Inc./TCG South Florida (TCG),
and BellSouth entered into an Interconnection Agreement pursuant to
the Act on July 15, 1996. The Commission approved the Agreement in
Order No. PSC-96-1313-FOF-TP, issued October 29, 1996, in Docket
No. 960862-TP. On February 4, 1998, TCG filed a Complaint for
Enforcement of Section IV.C of its Interconnection Agreement with
BellSouth, also alleging that BellSouth has failed to pay
reciprocal compensation for local telephone exchange service
traffic transported and terminated by TCG to ISPs. The complaint
was assigned Docket No. 3280154-TP. BellSouth filed its Answer and
Response on February 25, 1998. : '

MCImetro Access Transmission Services, Inc. (MCIm), and
BellSouth entered into an Interconnection Agreement pursuant to the
Act on April 4, 1887. The Ccrxmission approved the Agreement in

rder Ncs. PSC-5%7-0723-70F-T>, issued June 19, 1297, and PSC-97-
0723A-FOF-TP, issuec Jur=s Z2€, 12397, in Docket No. 960846-TP. On
February 23, 1988, MCIm fiiecd & Complaint against BellSouth, which
was assigned Dccket No. 28(0281-TP. AEmong other things, MCIm also

alleged in Count 13 that =eilScuth has failed to pay reciprocal
compensation Icor locel teliephone exchange service traffic
transported and terminated -y WCIm te ISPs. ©On April 6, 1998, MCIm

filed z separate Cocmpleint =ricdying the ccmplaint set forth in

- -,
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ORDER NO. PSC-98-1216-FOF-TP

DOCKET NOS. 971478-TP, 9801€4-T 98CJ05-TP, “B{4GO-TE
FAGE 4
Ccunt 132 of the ZI:rst Ccmp_azht. The ceréarate comrlaint was
zssiznecd Docxet No. 2B048¢-TrF.
Intermedia Communicaticns, Inc. {Intermecia), énc BellScuth

d into &n 1lnterccnnecticn Agreement pursuant to the Act on
1996. The Commissicn approved the Acreement in Crder Xo.
86-1236-FCF-TP, issued Octcber 7, 15%¢, irn Doccket Ho. 960769-

The Commission approved an amended Agreement in Crder No. PSC-
-1617-FOF-TP, issued December 30, 1957, in Docket Nco. 971230-TP.
On April 6, 1998, Intermediec filed 2 Complaint against BellScuth
eglleging that BellSouth has failed to pay reciprocal compensation
for local telephone exchange service traffic transported and
terminated by Intermedia to ISPs. That complaint was assigned
Docket No. 980495-TP.

\J"U(I)CL' Vi

O e ot

On March 9, 1998, GTE Florida Incorporated (GTEFL) filed a
petition to intervene in this proceeding. By Order No. PSC-98-
0476-PCO-TP, we dehied GTEFL’s petition. Subsequently, on May 6,
1998, GTEFL filed a petition to be permitted to file a brief. We
denied that petition at the commencement of the hearing in these

complaint dockets.

By Order No. PSC-98-0561-PCO-TP, issued April 21, 1998, the
four complaints were consolidated for hearing purposes. The

hearing was held on June 11, 1998.

DECISION

This case is about BellSouth’s refusal to pay reciprocal
compensation for the transport and termination of ISP traffic under
the terms of its interconnection agreements with WorldCom,
Teleport, Intermedia, and MCIm. In a letter dated August 12, 1997,
BellSouth .notified the complainants that it would not pay
compensation for the termination of ISP traffic, because “ISP
traffic is Jjurisdictionally interstate” and "enjoys a unique
status, especially [as to] call termination." The case 1is
primarily a contract dispute petween the parties, and that is the
foundation of our decision below. Es TCG stated in its brief,
"This is a contract dispute in which the Commission must decide
whose meaning is to be given to the term ‘Local Traffic’ in the

Agreement."”

Accordingly, in this decision we cnly address the issue of
~shether ISP traffic should be treated as local or interstate for
purpcses of reciprocal compensation as necessary to show what the

. -,
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ORDER NO. PSC-98-1216-FOF-TF

DOCKET NOS. 971478-1 88LiIE--TP, HE{LE5-TE, S5(0499-TT

PAGE 5

parTties mic time they entered
into the:ir ddress &anv generic
GuesTions effic fer r proccal
ccrrensati es.

wWwhile there are Zcur ccrzlainents in the consclidated case,

their &arguments contIain mEn. COmmen threads. Also, EellScuth’s
position ¢n each 1issue is th= seame, and 1ts briefi addresses all
four together. for the s*ke cf efficiercy, we will address the
mair themes in our discussicn cf the WerldCem-BellSouth agreement.
We will address the partic ‘Lar languege cfi the other agreements

separately.

The WorldCom-BellSouth Agreement

On August 26, 1996, MFS (now WorldCom) and BellSouth entered
into a Partial Interconnection Agreement, which we approved in
Order No. PSC-96-1508-FOF-TP. WorldCom witness Ball testified on
the pertinent provisions of that Agreement. Section 1.40 of the
Agreement defines local traffic as:

[Clalls between two or more Telephone Exchange
service users where both Telephone Exchange
Services bear NPA-NXX designations associated
with the same 1local calling area of the
incumbent LEC or other authorized area [such
as EAS]. Local traffic includes traffic types
that have been traditionally referred to as
“local calling” and as “extended area service
(EAS) .” All other traffic that originates and
terminates between end users within the LATA
is toll traffic. In no event shall the Local
Traffic area for purposes of 1local call
termination billin¢g between the parties be
decreased.

Section 5.8.1 provides that:

~

Reciprocal Ccmpensztion epplies for transport
and termirsat 1 Treffiic (including
EAS and EA c) billable by
BellSouth or MFS ‘elephone Exchange
Service Customer cn BellSouth’s or
MFS’s network for =—erminatizn on the other

Party’s network.

~—r,
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The questicn presenteg Icr gscisian 1§, 25 1T is in the couner
ccmplaints, whether, uncer the WeridCom - Ze2_lfcuth Flerida Fartial
Irterconnection Agreement, TNE Dartles are required {2 Ccompensats
each other for transpert ang termination c¢i treific to Interne:
Service Providers; and if they eare, what relief shculd zhe
Ccmmission grant? The issue 1s whether thne traffic in guesticn,
iS? traffic, is lccel for purccses cf the acreements in guestion

According to witness Eell, <the
BellSouth Agreement itself meakes it cl
other reciprocal compensaticn for tn
stated that "if a BellSouth customer utili BellScuth telephone
exchange service that has a local NPA-NXX &and they call a WorldCom
customer that buys a WorldCom telephone exchange service that heas
a WorldCom NPA-NXX, that’s local traffic."” Witness Ball explained
that this is what happens when a BellSouth local customer calls a
WorldCom customer that happens to be an ISP. He pointed out that
there is no exclusion for any type of customer based on what
business the customer happens to be in. Witness Ball noted that
where exceptions were needed for certain types of traffic, they
were expressly included in the Agreement. He argued that WorldCom
understood ISP traffic to be 1local, and if BellSouth wanted to
exclude ISP calls, it was BellSouth’s obligation to raise the issue

at the time the Agreement was negotiated.

lenguage cf the WcridCom-

at the parties owe each
traffic in question. He
izes

W
t
[\l

Witness Ball stated that “the Agreement is entirely clear and
unambiguous” on the treatment of ISP traffic as local; but if we
determine that the Agreement is ambiguous on this point, the
ambiguities should be resolved by considering:

(1) the express “language of the
Telecommunications Act of 1996;

(2) relevant rulings, decisions and orders .of
this Commission; '

(3) relevant rulings, decisions and orders of
the FCC interpreting the Act:

(4) rulings, decisicns and orders from other,
similarly situated state regulatory
agencies; and

(5) the custcom end usege in The industrv.
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BellSo_*h witness Hencrix agrsecd that Ihe ﬁpntr ct did rort
specify whether ISP Traific wzs included i the cefinition of local
treiiic H;:ness Zendrix arz.ed, ncowever, that 1t was Worlclem’s
ckhzigaticn to ralise The issis in 1Tnhe negctiations. In fact, thre
reccrd shews thet while Bellf:uth arc tne ccmepieinants all  reached
& srecifilic agreemert cn the definiticn of Iccal traffiic to be
inciuded in the contracts, ncrne ¢ them reised the particular
guesticon of what to do with 13?2 treiiic
) According to RellSouth, all the complainants assumed that
BeliSouth agreed to incluces ISP traffic as local. BellSouth
ced to pray reciprocal compensation

asserts that it cannot be fcrce
just because it did not "affirmatively except ISP traffic from the
definition of ‘local traffic’" in negotiating the Agreement.
BellSouth argues that the existing law at the time the contracts
were negotiated "reflects that it was unreasonable for the
Complainants to blithely assume that BellSouth agreed with their
proposed treatment’ of ISP traffic."”

It appears to us from our review of the record, however, that
BellSouth equally assumed, and implied in its brief and testimony
at the hearing, that the complainants in fact knew ISP traffic was
interstate in nature. 1In its brief, BellSouth states that "parties
to a contract are presumed to enter into their Agreement with full
knowledge of the state of the existing law, which in turn is
incorporated into and sheds light on the meaning of the parties’
Agreement." BellSouth witness Hendrix asserted that the FCC had
explicitly found that ISPs provide interstate services. Therefore,
witness Hendrix argued, there was no need for BellSouth to believe
ISP traffic would be subject to reciprocal compensation. The
result of this misunderstanding, BellSouth asserts, was that the
parties never had an express meeting of the minds on the scope of
the definition of local traffic.

Discussion

Upon review of the languece of the agreement, and the evidence
and testimony presented at the hearing, we find that the Agreement
defines local traffic in such z way that ISP traffic clearly fits
the definition. Since ISP trzific is local under the terms of the
Agreement, then, a priori, recirrocal compensation for termination

is required under Sectiorn £.% of the Agreement. There 1is no
ambiguity, and there are no sce 1fvc excections for ISP traiffic.

Since there is no ambiguity In the language of the agreement, we
need not consider any cther =vidence tc determine the parties’
obligations under the agreemerz. Even if there were an ambiguity

-,
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in the languace of the acreement, however, ne cther evidence and
argument presented zt the rnsering leescs o the same result: the
cerTies intended t©r include IS8T Trafiic as lccal traffic feor
purpcses of reciprccel compensaticn uncer thelr agreement
Iccal vs. Interstate Treffic

The first area to expiore 1s the rarties’ basis for

)

BellSouth witness Hendrix contenced that for reciprocal
compensation to apply, “traffic must ke jurisdicticnally local.”

He argued that ISP traffic is not jurisdictionally local, because
the FCC “has concluded that erhanced service providers, of which
ISPs are a subset, use the local network to provide interstate
services.” He added that they do so just as facilities-based
interexchange carriers and resellers use the local network to
provide interstate services. He stated that “([t]he FCC stated in
Paragraph 12 in an‘order dated February 14, 1992, in Docket Number

92-18, that:

considering ISP traffic tec be jurisdicticrally locel cr interstacte.

Our jurisdiction does not end at the local
switch, but continues to the ultimate
termination of the call. The key to
jurisdict;on is the nature of the
communication itself, rather than the physical
location of the technology.

Further, according to Witness Hendrix, in its April 10, 1998,
Report to Congress (CC Docket No. 96-45), “the FCC indicated that
it does have jurisdiction to address whether ALECs that serve ISPs
are entitled to reciprocal compensation.” We will discuss that

report in more detail below.

. BellSouth does acknowledge in its brief that the "FCC has not
held that ISP traffic is local traffic for purposes of the instant
dispute before the Commission." Nor has the FCC "held that ISPs
are end users for all regulatory purposes." We agree with this
assessment. The FCC has not vet decided whether ISP traffic is
subject to reciprocal ccmpensation. While the FCC has determined
that ISPs provide interstate services, it appears that the FCC may
consider these services severable from telecommunications services,
as we explein below. No FCC order delineates exactly for what
purpcses the FCC intends ISP traffic to be considered local. By
*he same token, the FCC has nrct said that ISP traffic cannot be

onsidered local for all regulatory purpcses. It appears that the
FCC has largely been silent on the issuve. This leads us to believe

- ——e,



EXHIBIT C
PAGE 9 OF 25

ORDER NO. PSC-898-1216-FOF-TP
DOCKET NOS. 971478-7p, GR0184-TP, GE(CL9E5-TP, S80499-TP
PAGE @

€ jurisdiction over the

the TCC intended Ior Tihe states T0o exercls
Icce. service aspects of If82 traific, unless and until the FCC
Jeclzed cCinsrwlise. Zven Witness Hendrix agreed that the FCC
inTenzced ISP trafiic o be treated as though local. He did not
sxpcund on what exacIilyv That meant

BellSouth contencds in its prief thet there is no dispute that
an Internet transmissicn may simulteneously be interstate,
internaticnal and intrastate. BellSouth also contends that the

i1ssue should be resclved in pending proceedings befcre the FCC.
Those proceedings include one the FCC initiated in response to a
June 29, 1997, letter from the Association for Local
Telecommunications Services (RLTS). ALTS requested clarification
from the FCC that ISP traffic 1is within the FCC’s exclusive
jurisdiction. ALTS has also asked the FCC for a ruling on the
treatment of ISP traffic as local.

Regardless of what the FCC ultimately decides, it has not
decided anything yet, and we are concerned here with an existing
interconnection agreement, executed by the parties in 1996. Our
finding that ISP traffic should be treated as local for purposes of
the subject interconnection agreement is consistent with the FCC’s
treatment of ISP traffic at the time the agreement was executed,
all pending jurisdictional issues aside.

Termination

In its brief, BellSouth places considerable emphasis on the
point of termination for a call. The basic question is whether or
not ISP traffic terminates at the ALEC premises. Witness Hendrix
testified that “call termination does not occur when an ALEC,
serving as a conduit, places itself between BellSouth and an ISP.”

“[I}Jf an ALEC puts itself in between BellSouth’s end office and
the Internet service provider, it is acting like an intermediate
transport carrier or conduit, not a 1local exchange provider
entitled to reciprocal compensation.” “Thus, the call from an end
user to the ISP only transits through the ISP’s local point of
presence; it does not terminate there. There is no interruption of
the continuous transmission of signals between the end user and the
host computers.” BellSouth states in its brief that "the
jurisdictional boundaries of a communication are determined by its
beginning and ending points, &nd the ending point of a call to an
ISP is not the ISP switch, but rather is the database or
information scurce to which the ISP provides access."

. —r,
.
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MCIm contends .- ts zrisi thet BellSouth witness Hendrix’
testimony tThat & c¢c=21i tTo = ISF zTsrminates not &t the loceal
telephcne number, -sT rett=sr &t a distent Internet host
misunaerstands the nature oI an Internet call. MCIm witness
Martinez contended that the zbility of Internet users to visit
multiple websites at any numcsr of cdestinations on & single call is
& clear indication that the ssrvice p‘ovided by an ISP is enhanced
service, nct telecommunicaticns service. Accordirng to MCIm, this
dces not alter the nature c¢Z the local call. While BellScuth

wculd have one believe that the call involved is not a leocal call,
MCIm points out that in the czse of a rural customer using an IXC
to connect with an ISP, the cz2ll “is suddenly two parts again: a
long distance cell, Zor which 3ellSouth can charge access, fellowed
by an enhanced service.”

BellSouth argues in its brief that "in interpreting the
language of a contract, words referring to a particular trade will
be interpreted by ‘the courts according to their widely accepted
trade meaning." We agree, but it appears to us that BellSouth then
chooses to ignore the industry standard definition of the word
"termination." The other parties provided several examples of
industry definitions on this point.

WorldCom witness Ball stated that "[s]tandard industry
practice is that a call is terminated essentially when it’s
answered; when the customer that is buying the telephone exchange
service that has the NPA-NXX answers the call by--whether it’s a
voice grade phone, if it’s a fax machine, an answering machine or,
in the case of an ISP, a modem.”

TCG witness Kouroupas testified that the standard industry
definition of "service termination point" is:

Proceeding from & network toward a user
terminal, the last point of service rendered
by a commercial carrier under applicable
tariffs.... In a switched communications
system, the point at which common carrier
service ends and user-provided service begins,
i.e. the interfzace point between the
communications systems equipment and the user
terminal eguipment, under applicable tariffs.

Witress Kouroupas further explained thazt "A call placed over the
pubklic switched tslecommunicaticns network is considered
‘terminated’ when it s deliversd to the telephone exchange bearing

- r—g,
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“he called telephcne numper." <Call terminaticn occurs when &
ccnnecticn is establisned petween the callier and the telephone
erxchange service to which the 2ialed telephcone number is assigned,
answer supervision is returnsd, and a call record is generated.
This 1s the case whether the call is received by & voice grade
i e, a fax machine, an answering machine, or in the cease of an
iSP, a modem. Witness Kourcupas ccntendec that this 1s a wicdely
accepted industry definition.

MCIm argues 1n its briei that:

a “telephone call” placed cver the public
switched telephone network 1s “terminated”
when it is delivered to the telephone exchange
service premise bearing the called telephone

number. .. specifically, in its Local
Competition Order (Implementation of the Local
Competition Provisions in the

Telecommunications Act of 1996, CC Docket No.
96-98, First Report and Order, FCC 96-325
(rel. Aug. 8, 1996), 91040), the FCC defined
terminations “for purposes of section
251(b) (5), as the switching of traffic that is
subject to section 251 (b) (5) at the
terminating carrier’s end office switch (or
equivalent facility) and delivery of that
traffic from that switch to the called party’s
premises.” MCIm terminates telephone calls to
Internet Service Providers on its network. As
a communications service, a call is completed
at that point, regardless of the identity or
status of the called party.

Witness Martinez testified that "[wlhen a BellSouth customer
originates a telephone call by dialing that number, the telephone
call terminates at the ISP premises, just as any other telephone
call terminates when it reaches the premises with the phone number

that the end user dialed."

Severability

Recent FCC documents have described Internet traffic as calls
with two severable parts: a teiscommunications service part, and an
enhanced service part. In the May 1997 Universal Service Order at

9789, the FCC stated:

- —,
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When & subscriber cdtains & connecticn to an
Internst service provider via voice grade
access to the publlc switched retwork, that
cenneciion is a telecommunicetions service and
is distincuishebie from the Internet service
provider’s offering.
In that Report, the FCC also stated that ISPs "generally do not
prcvide telecommunications.”™ (9% 15, 55) WorlcCom argues in its

brief that:

The FCC’s determination that ISPs do not
provide telecommunications was mandated by the
1996 Act’s express distinction between
telecommunications and information services.

"Telecommunications" is "The transmission,
between or among points specified by the user,
of information of the user’s choosing, without
change in the form or content of the
information as sent and received." 47 U.S.C.
Section 153(48). By contrast, "information
services" is "the offering of a capability for
generating, acquiring, storing, transforming,
processing, retrieving, utilizing, or making
available information via telecommunications,
and includes electronic publishing, but does
not include any use of any such capability for
the management, control, or operation of a
telecommunications system or the management of
a telecommunications service." 47 U.S.C. Sec.
153(20)

WorldCom adds that:

[tlhe FCC recognized that the 1996 Act’s
distinction between telecommunications and
information services is ecrucial. The FCC
noted that “Congress intended
‘telecommunicaticns service’ and ‘information
service’ to refer to separate categories of
services” despite the appearance from the end
user’s perspective that it is a single service
because it may involve telecommunications
components. (Repcrt toc Congress, 9956, 58)
[Emphasis supplied by WorldCom]

- ——g,
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BelliScuth argues that Trs ccmplalingnts misinteroret the FCC’'s
declsicn. ZellScuth rpcints cuc hzt this passage 1is only
discussing whetner cr nct 13Ps shculc make universal service
conztributieons Thet is true; but the pessage 1s nevertheless as
signiiicaent &n indicztion of r~ow the TCC mey view ISP traffic as
the passages ZellScuth has cilted

In its brief, 32ellScuth cleims thet the FCC "specifically
repudiated" the two-part thecry. EZellScuth cites the FCC’'s Report
to Congress, CC Docket No., ¢<-45, April 10, 1998, 9220. There the
FCC stated:

We make no cdetermirnzticn here on the guesticn
cf whether competitive LECs that serve
Internet service ©providers {or Internet
service providers that have voluntarily become
competitive LECs) are entitled to reciprocal
compensation for terminating Internet traffic.
That issue, which is now before the [FCC],
does not turn on the status of the Internet
service provider as a telecommunications
carrier or information service provider.
[emphasis supplied by BellSouth]

BellSouth claims that this means the FCC believes the
distinction is "meaningless in the context of the FCC’s pending
reciprocal compensation decision." The other parties point out,
however, that it is not at all clear what the FCC means in this
passage. It appears to us that the FCC is talking here about the
status of the provider, not about the severability of the
telecommunications service from the information service. Indeed,
in the same report, the FCC brought up the severability .notion, as
discussed above.

BellSouth also argues that the severability theory is
contradicted by the FCC’s description of Internet service in its
Non-Accounting Safeguards Order (Implementation of the Non-
Accounting Safeguards of Sections 271 and 272 of the Communications
Act of 1934, As Amenaed, Firs:t Report and Order and Further Notice
of Proposed Rulemaking, CC Docket No. 2$6-149 (released Dec. 24,
1996}, note 291), where the FZT states:

The Internset 1is &n interconnected global
network of thousands of interoperable packet-
switched retworks that use a standard
protocol...zo enable information exchange. An
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end user m~ay cobtéan access t©C the Internet
ce provider, by using
cess TC connect to tne
se vider’s prccessor. The

Internet se ‘e in turn, connects
the end user tec an ackbone provider
that carries trelfifi to &and from other

Internet hest sites.

BellSouth claims that the significance of this is thet calls

to ISPs only transit through the ISP’'s local point of presence.

Thus, the call does not terminate there. In support of this
conclusion, BellSouth mentions several other services, such as
Asynchronous Transfer Mode (ATM) technology, that use packet
switching. BellSouth makes the point that the jurisdictional
nature of a call is not changed through the conversion from circuit

switching to packet switching.

BellSouth also discussed an example where an end user made a
long-distance call to access voice mail. In that case the call was
an interstate call, and the FCC found that it did not lose that
interstate character upon being forwarded to voice mail. Petition
for Emergency Relief and Declaratory Ruling Filed by BellSouth

Corporation, 7 FCC Rcd 1619 (1992), aff’d, Georgia Public Service

Commission v. FCC, 5 F.3d 1499 (11lth Cir. 1993). We do not

comprehend BellSouth’s point. By that logic, if a local call is
used to access an information service, it follows that the entire
transmission would be local. In yet another case cited by
BellSouth, the FCC found that interstate foreign exchange service
was interstate service, and thus came under the FCC's jurisdiction.
New York Telephone Co.--Exchange System Access Line Terminal
Charge for FX and CCSA Service, Memorandum Opinion and Order, 76

FCC 2d 349 (1980). Once again, it is difficult to discern

. BellSouth’s point. We do not find this line of argument at all

persuasive.

BellSouth further argues that "™[t]he FCC has long held that
the jurisdiction of a call is determined not by the physical
location of the communications facilities or the type of facilities
used, but by the nature of the traffic that flows over those
facilities." This, too, is 2 perplexing argument in light of
BellSouth’s claims that the distant location of the host accessed
over the Internet makes ISP trzffic interstate, znd that the nature
of ISP traffic as either telecommunicatiocns cor information service

is irrelevant.

~—~—r,
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As menticned arcve, witrsss Hencrix did admit that “the FCC
intended Icr ISF treific tc = ‘treeted’ as lccal, regardless of
jurisdiction." He errhasized tne word treated, and expleined that
the FCC “did nct szv thet zTne treffic was Iocal but that the
trzific wouid ke trezted as .zcel.”
FPSC Treatment

BellSouth dismisses crmission Order No. 21815, issued

September 5, 1562, in Dccket XNo. §80423-TP, Investigation into the
Statewide Offering of Access to the Local Network for the Purpose
of Providing Informeztion Services, as an interim order. In that
oxcder, the Commissicn found that end user access to information
service providers, which include Internet service providers, is by
local service. In the proceeding, BellSouth’s own witness
testified that:

[Clonnections to the local exchange network
for the purpose of providing an information
service should be treated like any other local
exchange service. (Order 21815, p. 25)

The Commission agreed with BellSouth’s witness. The Commission
also found that calls to ISPs should be viewed as jurisdictionally
intrastate local exchange calls terminating at an ISP’s location in
Florida. BellSouth’s position, as stated in the Order, was that:

calls should continue to be viewed as local
exchange traffic terminating at the ESP’s
[Enhanced Service Provider’s] location.

Connectivity to a point out of state through
an ESP should . nct contaminate the local
exchange. (Order, p. 24) (ISPs are a subset of

ESPs.)

In this case, Witness Hendrix claimed that Oxrder '21815 was
only an interim order that has now heen overruled. He could not
identify any Commissicn order sstablishing a different policy; nor
couid he specify the FCC crZer that supposedly overrules the
rlorida Commission orcder. Further, and most importantly, BellSouth
admitted that this definition had not been changed at the time it
entered into its Agreements.

It is clear that the trsztment of ISP traeffic was an issue
long before the parties’ Agresment was executed. We found, in
Crder No. 218153, &s discussec = hat traffic should be
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treated as lccal. 2oth WorliZlom ana 2es_lfcuth clearly were aware
of this decisicn, anc we presume Tthat thney consicered 1T wihen they
entered into thelr Agreement.

Intent cof Parties

In determining whet was the parties’ 1ntent when they executed
their contract, we may consider circumstéences that existed at the
time the contract was entered into, and the subsequent zcitions of
the parties. As WorldCom argues in its brief, "the intent of the
parties is revealed not just by what is said, but by an énalysis of
all the facts and circumstances surrounding the disputaed issue.”

In James v. Gulf Life Insur. Co., 66 So.2d 62, 63 (Fla. 1853) the
Florida Supreme Court cited with favor Contracts, 12 Am.Jur. § 250,
pages 791-93, as a general proposition concerning contract

construction in pertinent part as follows:

Agreements must receive a reasonable
interpretation, according to the intention of
the parties at the time of executing them, if
that intention can be ascertained from their
language ... Where the language of an
agreement is contradictory, obscure, or
ambiguous, or where its meaning is doubtful,
S0 that it is susceptible of two
constructions, one of which makes it fair,
customary, and such as prudent men would
naturally execute, while the other makes it
inequitable, unusual, or such as reasonable
men would not be likely to enter into, the
interpretation which' makes a rational and
probable agreement must be preferred ... An
interpretation which is Jjust to both parties
will be preferred to one which is unjust.

In the construction of a contract, the circumstances in existence
at the time the contract was made should be considered in

ascertaining the parties’ intention. Triple E Development Co. V.
Floridagold Citrus Corp., 51 So.2d 435, 438, rhg. den. (Fla. 19351).
What a party did or cmitted tc do after the contract was made may
be properly considered. Vans Agnew v. Fort Myers Drainage Dist.,
69 F.2d 244, 246, rhg. den., {5th Cir.). Courts may look to the
subsequent acticn of the parties to determine the interpretation
that they themselves place cn the contractual language. Brown V.
"inencial Service Corp., Intl., 489 F.zZd 144, 151 {53th Cir.) citing
Lalow v. Ccdomo, 101 So.2d 380 (Fla. 1%5§).

. —e,
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L0 ¢fi the ERgreement defines local
. rs tc be carefully drawn. Lecal
; eTwWeen TWO Or mMOre Sservice users
e N within the lccal cealling area of the
incumpent It 1 NI ed that local treffic includes traffic
tracitionally referred tc as “local calling” and as “EAS.” No
mention is made of IS2 traffic. Therefore, ncthing in Secticn 1.40
sets ISP traffic apart from lcocel treffic. It is further explained
thet all other traiffic that criginates and termirates between end
users within the LATA is toll traffic.

As evidence <c¢f its intent, BellSouth argues that the
interpretation of a contract must be one consistent with reason,
probebility, and the practical aspect of the transaction between

the parties. BellSouth contends that it was ‘"economically
irrational for it to have agreed to subject ISP traffic to payment
of reciprocal compensation." BellSouth claims it "had no rational

economic reason to have agreed to pay reciprocal compensation for
the ISP traffic, because...such assent would have likely guaranteed
that BellSouth would lose money on every customer it serves who
subscribed to an ISP served by a complainant.'

In an example provided by BellSouth, a BellSouth residential
customer subscribes to an ISP that is served by an ALEC. The
customer uses the Internet for two hours per day. This usage would
generate a reciprocal compensation payment to the ALEC of $36.00
per month, assuming a 1 cent per minute reciprocal compensation

rate. A Miami BellSouth customer pays $10.65 per month for
residential service. Thus, BellSouth would pay $25.35 per month
more to the ALEC than it receives from its customer. BellSouth

claims that this unreasonable result is proof that it never
intended to include ISP traffic as 1local for reciprocal

compensation purposes.

Not all parties receive reciprocal compensation of 1 cent per
minute. The MCIm Agreement specifies a rate of $0.002 per minute,
not $0.01. In this case, using BellSouth’s example, the total
reciprocal compensation would be $7.20. MCIm points out in its
ef that the contract ccntaining the $0.01 rate is one to which
1iSouth agreed. They argue that “[w]hether BellSouth agreed to
s rate because they mistazkenly thought that a rate five times
k than cost would give it some competitive advantage, oOr
r BellSouth agreed tc it without thinking at all, it is not
“ommission’s role tc preotect BellSouth from itself.

(DH
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In suprort ¢f itTs positicr that 187 trzific was intenced to be
treated as locel 1 the ==crsement, WcericdCem points out that
BRellScuth cherges iTs own IS: Ccusicmers >ccal business line rates
fcr local telephcrns excharce service tThet enables the ISP's
customers within the lccal cz_._ing area tc connect with the ISP by
means of a local call. Such czlls are reted and billed as local,
not toll.

MCIm alsoc points out that BellScuth treats calls to ISPs that
are its customers as local cells. BellSouth also offers its own
ISP customers service out of its local exchange tariffs. MCIm

asserts that while it treats its own custcmers one way, BellSouth
would have ISP customers of the ALECs treated differently.

Besides BellSouth’s treatment of its own ISP customers’
traffic, there is nothing in the parties' agreements that addresses
the practical aspect of how to measure the traffic. As TCG points
out in its brief, BellSouth failed to take any steps to develop a
tracking system to separately account for ISP traffic. The TCG
contract was entered into in July 1996, but BellSouth did not
attempt to identify ISP traffic until May or June of 1997. If the
agreement did in fact exclude ISP traffic from the definition of
local traffic, and thus the reciprocal compensation provisions of
the agreement, it would be necessary to develop a tracking system.

The evidence indicates that the tracking system currently used by
BellSouth is based on identifying the seven-digit number associated
with an ISP. Absent that, as BellSouth witness Hendrix conceded,

BellSouth must rely on estimates.
Intermedia also points out in its brief that:

If ISP traffic 1is not 1local as BellSouth
contends, it would have been imperative for
the parties to develop a system to identify
and measure ISP traffic, because there is no
ready mechanism in place for tracking local-
calls to ISPs. The calls at issue are
commingled with all other local traffic and
are indistinguishable from other local calls.

If BellScuth internded to exclude traffic
terminated to ISPs From other local traffic,
it would have neegdsed tc develop a way to
measure trzffic that distinguisnes such calls
from all cther tvpes of local calls with long
holding times, sucr =zs czalls to airlines and

~—r,
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x a nd banks. In fact, there
is nc such agreed-urcn system 1n place today.
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This 1s perhaps the mcst telling aspect of the case,

2:13is untll the May-June 1997 Time Iframe. WorldCom argues in its
ief that BellScuth’s "lack cf acticn is especially glaring given
Hendrix’s acknowledgment that there are transport and
rmination costs associated with calls terminating at an ISP.”
icr to that time, BellScuth may have paid some reciprocal
mpensation for ISP traffic. Witness Hendrix admitted, "We may
nave paid some, I will not sit here and say that we did not pay
any." The other parties made no effort to separate out ISP
traffic, and based on their position that the traffic should be
treated as local, this is as one would expect. In some cases the
contracts were entered into more than a year before this time

period.

o
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It appears from the record thaE'there was little, if any,
billing of reciprocal compensation by the ALECs until just before
BellScuth began to investigate the matter. It was the receipt of
the bills for considerable amounts of reciprocal compensation that
triggered BellSouth’s investigation of the matter, and its decision
to begin removing ISP traffic from its own bills. If these large
bills were never received, would BellSouth have continued to bill
the ALECs for reciprocal compensation on ISP traffic? There would
have been no reason for BellSouth to investigate, and therefore no
reason for them to start separating their own traffic. Under the
circumstances, we have difficulty concluding that the parties all
knew that ISP traffic was interstate, and should be separated out
before billing for reciprocal compensation on local traffic, as
BellSouth contends.

Impact on Competition

The potential impact of BellSouth’s actions on local
competition is perhaps the most egregious aspect of the case. As
witness Hendrix testified, The Telecommunications Act of 1996
“established a reciprocal compensation ‘mechanism to encourage local
competition.” He argued <that "“The payment of reciprocal
compensation for ISP traffic would impede local competition.” We
re more concerned with the adverse effect that BellSouth’s refusal
C pay reciprocal compensation could have on competition. We agree
7ith this assessment by TCG witness Kouroupas:

ct o
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“s  competltTicn griws, InE smeider, learner
~2LZCs meyv well win —ther marret segments frem
ILECs. I eech time this cccurs the ILEC,
with its creater rescurcses cverall, 1s able ¢
febricete & disputs with ALECs cut cf whole
cletn  anad thus Inveoke costly  regulatory
al ccrpetiticn could be stymied

crocesses, lc
fer many vear

Ccnclusion

We think the guestion c¢f whether ISP treffic is local or
interstate can be argued both ways. While it appears that the FCC
may believe Internet usage is an interstate service, it also
appears that it believes that it 1is not a telecommunications
service. The FCC itself seems to be leaning toward the notion of
severability of the information service portion of an Internet call
from the telecommuhications portion, which is often a local call.

Further, the FCC has allowed ISPs to purchase local service for
provision of Internet services, without ever ruling on the extent
to which the “local” characterization should apply. 1Indeed, as
recently as April, 1998, the FCC itself indicated that a decision
has not been made as to whether or not reciprocal compensation
should apply. Thus, while there is some room for interpretation,
we believe the current law weighs in favor of treating the traffic
as local, regardless of jurisdiction, for purposes of the
Interconnection Agreement. We also believe that the language of
the Agreement itself supports this view. We therefore conclude on
the basis of the plain 1language of the Agreement and of the
effective law at the the time the Agreement was executed, that the
parties intended that calls originated by an end user of one and
terminated to an ISP of the other would be rated and billed as
local calls; else one would expect the definition of local calls in
the Agreement to set out an explicit exception.

Even if we assume for the sake of discussion that the parties’
agreements concerning reciprocal compensation can be said to be
ambiguous or susceptible of different meanings, the parties’
conduct &t the time of, and subsecuent to, the execution of the
Agreement indiceates that they intended to treat ISP traffic as
local traffic. None of the parties singled ISP traffic out for
special treatment during their negotiations. BellSouth concedes
that it rates the traffic oI its cwn ISP customers as local
traffic. It would hzrdlyv be Zust fcr pellSouth to conduct itself
in this way while <tr ing WorldCom differently. Moreover,
BellSouth mede ro atte tc separate out ISP traffic frcocm its
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bills te the ALECs until L1t decidec 1t did nct want to pay
recigrcoccal compensaticn for ISP traffic to the ALECS. BRellSouth’s
ZCcrngoult subseguent to the Acreement was fcr a long time consistent
wlitn tre interpretaticn of Section 1.40 uvrged by WoridCom. A party

x io
contract cannct be vpermitted to impose unilaterally a
shared by the parties at the time of
ccmes enlightened or discovers an

cxecution when it later o
unintended ccnseguence.

BellSouth states in its brief <hat "the Commission must
consider the extant FCC orders, case law, &and trade usage at the
time the parties negotiated and executed the Agreements." We
have. By its own standards, BellSouth is .found wanting. The
preponderance of the evidence shows that BellSouth is required to
pay WorldCom reciprocal compensation for the transport and
termination of telephone exchange service local traffic that is
handed off by BellSouth to WorldCom for termination with telephone
exchange service end users that are Internet Service Providers or
Enhanced Service Providers under the terms of the WorldCom and
BellSouth Florida Partial Interconnection Agreement. Traffic that
is terminated on a local dialed basis to Internet Service Providers
or Enhanced Service Providers should not be treated differently
from other local dialed traffic. We find that BellSouth must
compensate WorldCom according to the parties’ interconnection
agreement, including interest, for the entire period the balance

owed is outstanding.

The Teleport/TCG South Florida-BellSouth Agreement

Local traffic is defined in Section 1.D. of the Agreement
between BellSouth and TCG as: '

any telephone call that originates and
terminates in the same LATA and is billed by
the originating party as a local call,
including any call terminating in an exchange
outside of BellSouth’s service area with
respect to which BellSouth has a 1local
interconnection arrangement " with an
independent LEC, with which TCG is not
directly interccnnected.

This Agreement was entered into by the parties on July 15,

1%%¢, and was subsequently epproved by the Commission in Docket No.
©€CzeZ-TP. Under TCG's pricr Zgreement with BellSouth, ISP traffic
was tTreated as local.
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The TCG Agreemsn: statss 1 feclticn IV.3 and vart ci I.C

The delivery I locel tTreiiis between parties
shall ke recigprccel eand compensetion will ke
mutual acccraing ¢ the prcevisicns of this
Agreement.
Each party will pev the otner for terminating
its local traffic on the other’s network the
local interconnecticn rates as set forth in
Attachment 2-1, incorporated hnerein by this

reference.

No exceptions have been made to the definition of local traffic to
exclude ISP traffic. The facts surrounding this Agreement, and the
arguments made by the parties, are essentially the same as the
WorldCom Agreement, and we will not reiterate them here. Our
decision is the same. The preponderance of the evidence shows that
BellSouth is required to pay TCG reciprocal compensation for the
transport and termination of telephone exchange service local
traffic that is handed off by BellSouth to TCP for termination with
telephone exchange service end users that are Internet Service
Providers or Enhanced Service Providers under the terms of the TCG
and BellSouth Florida Partial Interconnection Agreement. Traffic
that is terminated on a local dialed basis to Internet Service
Providers or Enhanced Service Providers should not be treated
differently from other 1local dialed traffic. We find that
BellSouth must compensate TCG according to the parties’
interconnection agreement, including interest, for the entire
period the balance owed is outstanding.

The MCI-BellSouth Agreement

The Agreement between MCI and BellSouth defines local traffic
in Attachment IV, Subsection 2.2.1. That subsection reads as

follows:

The parties shall bill each other reciprocal
compensation at the rates set fcrth for Local
Interconnecticn in this Agreement and the
Order of the FPSC. Local Traffic is defined
as any telephcne c&ll that originates in one
exchange &nd terminates 1in either the same
exchange, <r & corresponding Zxtended Area
(EAS) exchange. The terms Exchange and EAS
exchanges are cefined and specified in Secticn
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A3 o0f BellScuth’s Zzneral Sikscriper Service

Tarifi.
MCI witness Martinez testilZisz that no exceprticn to the Zdefinition
ci local trafiic was suggested by BellScuth MCI argues in its
crief that “[i}f BReilSouth wented a particular excepticn to the
general definition of local trzffic, it had an cbkbligaticn to raise
ic.”

The facts surrounding this Agreement, and the arguments made
by the parties, are essentially the same as the WorldCom Zgreement,
and we will not reiterate them here. Our decision is the same.
The preponderance of the evicdence shows that BellSouth is required
to pay MCI reciprocal compensation for the transport and
termination of telephone exchange service local traffic that is
handed off by BellSouth to MCI for termination with telephone
exchange service end users that are Internet Service Providers or
Enhanced Service Providers under the terms of the MCI and BellSouth
Florida Partial Interconnection Agreement. Traffic that is
terminated on a local dialed basis to Internet Service Providers or
Enhanced Service Providers should not be treated differently from
other local dialed traffic. We find that BellSouth must compensate
MCI according to the parties’ interconnection agreement, including
interest, for the entire period the balance owed is outstanding.

The Intermedia-BellSouth Agreement

The Agreement with Intermedia defines Local Traffic in Section
1(D) as:

any telephone call that originates 1in one
exchange and terminates in either the same
exchange, or a corresponding Extended Area
Service (EAS) exchange. The terms Exchange,
and EAS exchanges are defined and specified in
Section A3 of BellSouth’s General Subscriber
Service Tariff. (TR 142-143)

ot
’_l
O
3
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<
—
ht]

The portion regarding reciprocal compensatiecn, Sec
states:

The delivery of loczl traffic between the
parties shall be reciprocal and compensation
will be mutual ac ing to the previsicns cf
this Agreement. |(
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Section IV.Z' states:
fecn parTy WwWill <czy the other party for
termineting its lczzl traeffic on the other’s
metworx tne local Interconnection rates as set
ficrih in 2ttachmernt B-1, py this reference
incorpcrat=d herein.
The evidence shows thz:t no exceptions were made to the
definition of locali traffiz to exclude ISP traffic in the
Intermedia-BellSouth Agreemen:t. The facts surrounding this

Agresment, and the erguments made by the paerties, are essentially
the same as the WorlcCom Agreement, and we will not reiterate them
here. Our decision is the same. The preponderance of the evidence
shows that BellSouth 1is reqguired to pay Intermedia reciprocal
compensation for the transport and termination of telephone
exchange service local traffic that is handed off by BellSouth to
Intermedia for termination with telephone exchange service end
users that are Internet Service Providers or Enhanced Service
Providers under the terms of the Intermedia and BellSouth Florida
Partial Interconnection Agreement. Traffic that is terminated on
a local dialed basis to Internet Service Providers or Enhanced
Service Providers should not be treated differently from other
local dialed traffic. We find that BellSouth must compensate
Intermdia according to the parties’ interconnection agreement,
including interest, for the entire period the balance owed is

outstanding.
Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that under
the terms of the parties’ Interconnection Agreements, BellSouth
Telecommunications, Inc. is required to pay Worldcom Technologies,
Inc., Teleport Communications Group Inc./TCG South Florida,
Intermedia Communications, Inc., and MCI Metro Access Transmission
Services, Inc., reciprocal compensation for the transport and
termination of telephone exchange service that is terminated with
end users that are Internet Service Providers or Enhanced Service
Prcviders. EellSouth Telecommunicaticns, Inc. must compensate the
compiainants according to the Interconnection agreements, including
interest, for the entire perizd the balance owed is outstanding.

It s further

ORDERED thet these dockezs shell ke closed.
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By CRDER cZI the rflorizce fupbill Services Commissicon thils 15th

Dayv -f September, 1%i3
/s/ Blanca S. Zavd
BLENCA S. BAY), Director
Divisicn of Reccrds and Reporiing
This is a facsimile copy. A signed
copy oi the order may be obtained by
calling 1-850-413-6770.

( SEAL)

MCB

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section
120.569 (1), Florida Statutes, to notify parties of any
administrative hearing or judicial review of Commission orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief

sought.

Any party adversely affected by the Commission’s final action
in this matter may request: 1) reconsideration of the decision by
filing a motion for reconsideration with the Director, Division of
Records and Reporting, 2540 Shumard Ozk Boulevard, Tallahassee,
Florida 32399-0850, within fifteen (15) days of the issuance of
this order in the form prescribed by Rule 25-22.060, Florida
Administrative Code; or 2) judicial review by the Florida Supreme
Court in the case of an electric, gas or telephone utility or the
First District Court of Appeal in the case of a water and/or
wastewater utility by filing z notice of appeal with the Director,
Division of Records and reporting and fiiing a ccpy of the notice

of appeal and the filing fee with the apprcpriate court. This
filirg must be completed withirn thirty (32C) days after the issuance
of this order, pursuant te Ruie %.11%, Tlorida Rules of Eppellate
Procedure. The notice of epresal must ke in the form specified in
Rule £.900(a), Tliorida Rules < Appelilate Procedure.
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